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I mplementation of the 74" Amendment

Pending Reforms
Makarand Bakoret

JNNURM Reform: Implementation of decentralization measures as

envisaged in 74" Constitution Amendment Act. States should ensure

meaningful association/engagement of ULBs in planning function of
parastatals as well as delivery of services to the citizens.

| NTRODUCTION

Our cities are run by bureaucrats and not by elected representatives. At least
not at the local level. Do we know the Mayor of our city? Does the Mayor
figure in the news when cities get flooded with rain or reel under bomb-
blasts? Never. In many cities in the world, the Mayor is the head of the city
government. People directly elect the Mayor or local elected representatives
vote for aMayor. The Mayor isthe chief executive officer responsible for all
aspects of the city’s governance. We have heard of Rudy Giuliani, the former
Mayor of New York for his spectacular management of the crisis of the
September 11 terrorist attacks. He coordinated the responses of the city
departments, galvanised support of the state and federal authorities for city-
wide anti-terrorist measures and for restoration of the destroyed structure. He
made frequent appearances on radio and television to communicate critical
information to the public authoritatively. Did we see our Mayor do thisin the
Delhi bomb blasts of October 2005 or the Mumbai blasts of July 20067 It was
the state government who played the major role and not the city government.
The Mayor was insignificant.

REesurrRECTING L ocAL GOVERNANCE

Since independence, state governments have been wary of strong local
governments. Long periods of supersession of themunicipalitiescrippled local
governance acrossthe country. Elections of local governmentswere withheld
under one pretext or the other. With the efforts of the then Prime Minister
Rajiv Gandhi, the 64" and the 65" Amendment Bills, to strengthen rural and
urban local bodies, weretabled in the Parliament. The Billsfailed inthe Rajya

1 Research Associate, Centre for Civil Society. My sincere thanks to Prof. Amit Prakash of the
Centre for the Study of Law and Governance, JINU for providing his valuable feedback. My
thanks to my colleague, Mr. Ali Mehdi, for reviewing this document
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Sabhain 1989. Dueto palitical instability, it was not before 1992 that the Bills
were tabled again in the Parliament, as the 73" and 74" Amendment Bills.
With the passing of theseBills, the 73 and 74" Amendmentsto the Congtitution
made it mandatory for the state governments to create Panchayati Raj
Institutionsin rural areasand Municipalitiesin urban areas.

PoLiTicaL ComPrOMISE AND PENDING REFORMS

Since the 73 and 74" Amendments faced vociferous opposition from state
governments, the then Narasimhao Rao government agreed to make the
Amendmentsindicative and | eft the actual design of thelocal governmentsto
the state governments. Unfortunately, most state governments saw the
Amendments asrelinquishing of their power tolocal governmentsrather than
as away to increase peopl€e’s participation in government. The various state
laws reflect this misunderstanding. This resulted in the creation of a weak
Mayor, incomplete devol ution of functionsto municipalitiesand provision of
unrepresentative committees at the local level. All in al, the spirit of the
decentralisation waslost in between political priorities. Only two states, Kerala
and West Bengal came close to a genuine effort.

JNNURM AND THE 74TH AMENDMENT

One of the mandatory reforms under INNURM s the strengthening of the
74" Amendment. The Ministry of Urban Development had prepared ‘ Model
Municipal Laws’ in 2002 that could be followed by the states as atemplate to
strengthen their current municipal laws. ‘Policy Option Papers’ were also
provided to help in framing the municipal laws. In 2002 the National
Commission to Review the Working of the Constitution submitted a report
with detail recommendations after studying the situation of urban
municipalities. Therewas still no motivation for the state governmentsto use
the above resources to their advantage. INNURM has sought to create an
incentive through funds for bringing about reform in municipal governance.

STRENGTHENING THE 74™ AMENDMENT

“To enable them [Municipalities] to function as institutions of self-
government”

- From the text of the 74" Amendment to the Constitution

The 74" Amendment envisaged that functions, funds and functionaries should
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be transferred to municipalities so as to make them units of self-government.
That is the essence of the Amendment. State governments need to amend
their municipal laws to make that happen. Moreover an attitudinal changeis
called for in the state governmentsto look at an urban local body as meansto
strengthen governance in their state and not as their adversary.

The report of the National Committee to Review the Working of the
Constitution suggested the following reforms in the Municipal laws:

1

The term of the Mayor/Chairper sons should be co-terminus with
the term of the municipality. Provision for this should be made in the
Constitution itself.

The procedurefor removal of Mayor/Chair per son through motion of
no confidence should be uniform. Here again, aprovision should be made
in the Constitution requiring majority of the House and two-thirds major-
ity of those present and voting.

Articles 243D and 243T containidentical provisionsso far asreservation
of seats in panchayats and municipalities for SC/STs and women are
concerned. However there are some ambiguities about the rotation of
such reserved seats. The Constitutional provisions do not specify the
frequency of rotation. To remove ambiguities, articles 243D and 243T
should be suitably amended to provide for rotation and alow changes
only at the time of delimitation and not in between.

Wards Committees should be mandatory for each of the ward in all
Municipal Corporations with a population of three lakhs or more, to
comprise of persons chosen by direct election from the territorial area of
the Ward. The Chairman of the Committee should be the Councillor elected
from the Ward.

The State laws may determine the number of personsto be so elected but
thereshould beparity within thecity in theratio between that number
and population of award.

State lawsmay also enable War ds Committeesto co-opt such residents
of a ward who are knowledgeable and can assist the work of the
Committee.

In all Corporations with a population of six lakhs and more Zonal
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Committees at a level between the Wards Committees and the
Corporation Council should be formed. State laws may determine the
number and area of such Zona Committees. The Councillors of all the
municipal wards represented in that area shall be members.

State laws may determine the manner in which elections to the Ward
and Zonal Committeesareto be held, their functionsand responsibilities
and the allocation of fundsto carry out the same.

The 12" Schedule should not be illustrative only, but should be
mandatory. It should be on par with thelistsin the Seventh Schedulein
status and in the exercise of Legidative and Executive powers, which
should be co-extensive with the subject, listed in the Schedule.

The laws should also provide for the transfer to the Municipalities of
organisations, funds and staff who were previously responsible for
discharging the functions being assigned. The local bodies should have
full control over itsstaff including those transferred to them. Functions,
functionaries and funds should go together.

The concept of a distinct and separ ate tax domain for municipalities
should be recognised. This concept should be reflected in alist of taxes
and should form part of the common schedule of functions and
responsibilities for local bodies or in the event it is decided to continue
with the 11" and 12" Schedul es as separate, the tax domain should figure
in therelevant schedule.

State laws should specifically empower municipalitiesto borrow.

M AYoRr-IN-CouUNCIL SYSTEM

The Mayor-in-Council at the municipal level replicates the Prime
Minister-cabinet model at the central level and the Chief Minister-cabinet
model at the state level. The executive powers of the Municipality are vested
inthe Mayor-in-Council and not in the Municipal Commissioner asit istoday.
Limited experiments of this system have been carried out in India. In Kolkata
the Mayor-in-Council system wasintroduced in 1984. The Mayor isthe Chief
Executive Officer and the Municipal Commissioner isthe Principle Executive
Officer, subject to the control and supervision of the Mayor?.

2 http://www.citymayors.com/government/india_government.html (Accessed on 30/11/2006 at
15:30)
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After the amendments in the Madhya Pradesh Municipal Corporation Act in
1997-98, the Bhopal Municipal Corporation has had a Mayor-in-Council
system with a directly elected Mayor. Thisis an important innovation in the
context of local governancein India. That notwithstanding the condition that
the Mayor needs the sanction of the state government for projects exceeding
Rupeesone crore needsto berepeal ed. Therestriction on the Mayor to appoint
not more than ten councillors in the council has to be done with also®.

The Municipal Corporation of Greater Mumbai implemented the Mayor-in-
Council system briefly in 1998 and it was not without a catch. The Municipal
Commissioner was to send a monthly confidential report to the state
government on the performance of the Mayor-in-Council system. Theterm of
the Mayor was two years only. Thus the Mayor was not empowered in the
true spirit.

The All India Mayors' Council has been demanding empowerment of the
Mayorsand increasein their tenure since along time. Except for Uttar Pradesh,
Rajasthan and Uttaranchal, where the Mayor’s tenure is five years*, most
Mayorsinthe country have ashort tenure of ayear or two-and-a-half years. It
is imperative that state governments take a serious view of introducing the
Mayor-in-Council system as this is a vital reform urgently required in our
cities. Apprehensions of creating additional centres of powers should be put
to rest as both the Mayor and the Chief Minister have separate and
complementary domains and roles.

DeLHI MunicipaL CorPorATION AcT 1957

How well does Delhi Municipa Corporation Act measure upto the spirit of
the 74" Amendment? Please see Annexure | for acomparison of the provisions
of the 74" Amendment and those in the Delhi Municipal Corporation Act of
1957.

CoNCLUSION

As India gears up to be a super-power in the 21 century, infrastructure and
public services are required to support economic growth. No amount of
investment can improve the quality of life in our cities unless fundamental
changes in its urban governance structure are brought about. To say that

3 Sharma S.K. Ingtitutions and Laws for Good Governance. December 2002.
* *Extend terms of Guijrat, Maharastra mayors, says Council’, Indian Express, 14" October 2006
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implementing the 74" Amendment isimportant is an understatement. May it
be about making Mumbai into Shanghai or management of disastersin urban
areas, strengthening municipalities is the only way to create cities ready to
embrace the future.
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CCSSerieson NURM Reforms No.1
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Implementation of the 74" Amendment
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CCS PUBLICATIONS

Handbook on New Public Governance
Parth J Shah and Makarand Bakore

HANDBDOK ON
NEW PUBLIC GO

The handbook offers a spectrum of choicest of
articlesthat capture the essence of good governance.
The rich menu has insightful contributions on New
Public Management, decentralisation, participation,
accountability and e-governance. lllustrative case
studies on public-private partnerships exemplify
sustainable service delivery modelsworldwide. This
digest is a swift route to grasping the fundamentals
of governance for politicians, administrators, civil
society members and students.

Ward Power : Decentralized Urban
Governance
Parth J Shah & Makarand Bakore

The book focuses on the functioning of urban WARD POWER
municipalities. It attemptsto provide answers Ty —
to very pertinent questions-"How can an
ordinary citizen demand accountability from
the mighty Municipality in whose hands are
vital services like water, electricity supply,

. Edited by:
garbage removal, roads and primary Perth J shah & Maliarmnd Bakors
education? Where doesthe person go to have
a say in the decisions that affect the
neighbourhood? Thebook, whichistargeted
at policy makers, urban plannersand citizens
associations, suggests creating a local self-
governance unit at a level of a Ward for
decentralized management.

To buy our publications please call 011-26537456 / 26521882
More publications at http://www.ccs.in/publications.asp
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CCS PUBLICATIONS

TheVoluntary City

David T Bieto, Peter Gordon and
Alexander Tabarrok

The book assembles a rich history and
analysisof large-scale, private and voluntary,
community-based provision of social
services, urban infrastructure, and
community governanceto restorethevitality
of city life. Such systems provide education,
transportation, housing, crime control, parks
and recreation, health care, employment, and
more, by being more effective, innovative,
and responsive than those provided through
special-interest politics-as-usual and
bureaucracy . T heVoluntary City revealshow
the process of providing local public goods
T, through the dynamism of freely competitive,
D TBeto  Paul ofmson market-based entrepreneurship isunmatched
o in renewing communities and strengthening
the bonds of civil society.

Stateof Gover nance: Delhi Citizen Handbook
m STATE OF GOV'ER.NA.NCE

The handbook is a compilation of more than 30
government departments, agencies, boards and
issuesthat ignite public debatein Delhi today. It
hopes to further citizens' understanding of the
workings of the government. The Handbook Delhi Citizen Handbook 2005
makes constructive and bold recommendations
for improving the quality and effectiveness of
governance.

The Voluntary City

Markets, Communities and Urban Planning

=]
(5

Centre for Civil Socicty

To buy our publications please call 011-26537456 / 26521882
More publications at http://www.ccs.in/publications.asp
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CENTRE FOR CIVIL SOCIETY
The Power of | deas

The Centrefor Civil Society is an independent, non-profit, research
and educational organisation devoted to improving the quality of life
for all citizens of India by reviving and reinvigorating civil society.

India got her political independence in 1947 from the British state, but we
till do not have complete social, cultural and economic independence from
the Indian state. We aimto limit the domain of the state and make more space
for civil society.

We champion limited government, rule of law, freetrade, and individual rights.
We are an ideas organisation, a think tank that develops ideas to better the
world. We want to usher in an intellectual revolution that encourages people
to look beyond the obvious, think beyond good intentions, and act beyond
activism.

We are driven by the dream of a free society, where political, social, and
economic freedom reigns. We are soldiers for a Second Freedom Movement.

The Centre's Livelihood Freedom Test callsto test all existing and new rules
and regulationsfor their impact on the freedom to earn an honest living. Does
any law of the city restrict opportunities of any person to earn an honest
living, particularly the one that requires little capital or skills? If so, then
Review, Revise, or Remove.

The School Choice Campaign is aimed at policy change in order to give
education subsidies directly to the students, who would be able to choose the
school they would liketo attend. Thiswill increase competition among schools
and lead to better educational services. Fund Students, Not Schools. Join the
Education Choice Campaign at http://schoolchoice.in!

CCSis creating awareness about Ward Level Management, where many of
the current services, provided by the state and the Municipal Corporation,
can be more effectively delivered by Ward Committees to their respective
Ward. Decentralisation of services would bring transparency and
accountability into the system.
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(continued from back cover)
Optional Reforms (Common to state and local bodies)

Revision of bye-laws to streamline the approval process for
construction of buildings, development of sites, etc

Simplification of legal and procedural frameworks for conversion of
agricultural land for non-agricultural purposes

Introduction of Property Title Certification System in ULBs

Earmarking at least 20-25% of developed land in all housing projects
(both Public and Private Agencies) for EWS/LIG category with asystem
of cross subsidization

Introduction of computerized process of registration of land and property

Revision of bye-laws to make rain water harvesting mandatory in all
buildings to come up in future and for adoption of water conservation
measures

Bye-laws on reuse of recycled water

Administrative reforms, i.e., reduction in establishment by bringing out
voluntary retirement schemes, non-filling up of posts falling vacant due
to retirement etc., and achieving specified milestonesin thisregard

Structural reforms

10. Encouraging public-private partnership’



The National Urban Renewal Mission (NURM) is a project of the central
government. Through this project, the central government will fund 63 cities
for devel oping urban infrastructure and services. The citieswill haveto carry
out mandated reforms in return. The mission will last for a period of seven
years starting December 2005. The total central government funding will be
Rs. 50,000 crores. Adding the contribution of states and municipalities, the
amount will go upto to Rs. 1,25,000 crores over the seven year period.

RerorMs uNDER NURM
CCS research papers are available for the starred reforms.

wn

State Level Mandatory Reforms
Effective implementation of decentralization initiatives as envisaged in
the Constitution (Seventy-fourth) Amendment Act, 1992
Repeal of Urban Land (Ceiling and Regulation) Act, 1976~
Reform of Rent Control laws, by balancing the interests of landlords and
tenants”
Rationalisation of stamp duty to bring it down to no more than 5 per cent
within seven years
Enactment of public disclosure law
Enactment of a community participation law, so as to institutionalise
citizens' participation in local decision making *
Association of elected municipalities with the city planning function

Municipal Level Mandatory Reforms
Adoption of a modern, accrual-based, double entry system of
accounting’
Introduction of a system of e-governance using I T applications, GIS and
MIS for various urban services
Reform of property with GIS, and arrangements for its effective
implementation so as raise collection efficiency to 85 per cent
Levy of reasonable user charges, with the objective that full cost of
operation and maintenance is collected within seven years”
Internal earmarking of budgets for basic services to the urban poor
Provision of basic servicesto the urban poor, including security of tenure
at affordable prices

(continued on back page)

Centrefor Civil Society
S\ K-36, Hauz Khas Enclave, New Delhi 110016,
\LSZJJ| el 011-26537456 26521882 Fax: 01126512347

Website: www.ccs.in E-mail: nurm@ccs.in




